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MVEMORANDUM
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This wongful discharge diversity action arises fromthe
termnation of Plaintiff Mchael Paolella s enploynent with
Def endant Browni ng-Ferris, Inc. At trial, the plaintiff argued
that the defendant fired himin retaliation for his demands that
it cease its deceptive billing practices. The jury found for
Plaintiff, and awarded him$ 732,000 i n damages. The def endant
now renews its Mdtion for Judgnent as a Matter of Law under Fed.
R Cv. P. 50, or, in the alternative, noves for a new tri al
pursuant to Fed. R Cv. P. 59. 1In the event the court grants
t he defendant's Mdtion for a New Trial, Plaintiff noves for a new
trial on damages. Additionally, Defendant noves to correct an
omssion in civil judgnment. See Fed. R Gv. P. 60(a).

In its Renewed Mdtion for Judgnent as a Matter of Law,
Def endant argues that Plaintiff failed to prove that it commtted
an illegal act, and that he failed to show a causal |ink between

his protest and his term nation. The defendant al so contends



that Plaintiff may not benefit fromthe public policy exception
to the enploynent-at-will doctrine because he participated in the
alleged illegal activity. Inits Mtion for a New Tri al,

Def endant nmaintains that this court inproperly instructed the
jury on reliance, and thus inperm ssibly shifted the burden of
proof. It also argues that Plaintiff's recovery is barred by the
efficient breach doctrine, and that the jury's verdict as to both
[iability and danmages is against the weight of the evidence.
Finally, inits Mdtion to Correct an Omnission in Cvil Judgnent,
Def endant asserts that the court should anmend its judgnent to
reflect the front pay and back pay figures found by the jury.
Plaintiff contests each of these argunents. Upon the follow ng
reasoning, | shall deny the defendant's Renewed Mdtion for
Judgnent as a Matter of Law. | also shall deny the parties
notions for a newtrial, provided that Plaintiff accepts a
remttitur of danages to $ 600,000. | shall grant Defendant's

Mbtion to Correct a Clerical On ssion.

Backqgr ound

Def endant Browni ng-Ferris, Inc. ("BFI") is a Del aware
corporation in the trash-hauling and recycling business. In
Novenber, 1989, Plaintiff Mchael Paolella signed an enpl oynent
agreenent with BFI, and began working as a sal es supervisor in
Ki ng of Prussia, Pennsylvania. BFlI |later pronoted M. Paolella
to sal es manager and transferred himto Delaware. |In 1992, BFI

swi tched invoicing systenms. Under this new system BFI told its
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custonmers that it was sinply passing along its costs, while in
fact it was charging substantially nore, all of which increase
went to its own profits. The testinony reveal ed that BFlI drafted
invoices in which it exaggerated the anmount custoners paid for
andfill costs by fabricating the weight of their trash.

Plaintiff testified that he believed this systemto be unethica
and illegal, and that he orally expressed his concerns to BFlI's
Del aware district nmanager, Ronald Hanley, and to the head of the
Atlantic region, M. Snyder. BFlI denpoted M. Paolella in the
fall of 1992, and fired himon January 17, 1994. BFI naintai ned
that it fired M. Paol ella because of his poor performance. M.
Paol el | a countered that he was fired for making repeated protests
about BFI's billing practices.

After a four-day trial, the jury found for Plaintiff, and
awarded him$ 732,000 in damages. The court then requested that
the jury specify the anount of back pay and front pay included in
that award. The jury infornmed the court that it was awardi ng
Plaintiff $ 135,000 in back pay, and $ 597,000 in front pay. Now
before the court are Defendant's Renewed Motion for Judgnent as a
Matter of Law, or, in the alternative, Mtion for a New Trial,
Plaintiff's Motion for a New Trial, and Defendant's Mdtion to
Correct an Omission in Gvil Judgnent. Delaware |aw governs this

di spute.*’

! Al t hough M. Paolella and BFI originally entered into a

witten agreenment which included a Pennsyl vani a choi ce-of -1 aw

clause, BFI later transferred himto Del aware, where, with no
(continued...)



. St andard of Revi ew

Under Fed. R Cv. P. 50(b), a court should grant judgnent
as a matter of law "only if, viewing the evidence in the |ight
nost favorable to the nonnovant and giving it the advantage of
every fair and reasonable inference,” insufficient evidence
exists "fromwhich a jury reasonably could find liability."

Lighting Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1166 (3d Cr

1993). In deciding whether sufficient liability evidence exists,
"the court may not weigh the evidence, determne the credibility
of the witnesses, or substitute its version of the facts for the
jury's version." |d. Yet nore than a nere scintilla of evidence
must support the finding of liability. See id.

The Federal Rules permt district courts to order new trials
"for any of the reasons for which new trials have heretofore been
granted in actions at lawin the Courts of the United States."
Fed. R CGv. P. 59(a). These reasons include prejudicial errors

of law and verdi cts against the weight of the evidence. See

Maylie v. National R R Passenger Corp., 791 F. Supp. 477, 480
(E.D. Pa.), aff'd, 983 F.2d 1051 (3d Gr. 1992). A district
court has broad latitude to order a new trial for prejudicial

errors of law See Klein v. Hollings, 992 F.2d 1285, 1289-90 (3d

(...continued)

witten contract, he assuned a new position. He then perforned
work in Delaware for BFI's Delaware division. The conduct
underlying this controversy took place in Delaware. Thus,

Del aware |l aw controls this case. See Klaxon Co. v. Stentor Elec.

Mg. Co., 313 U S. 487 (1941); Erie R Co. v. Tonpkins, 304 U.S.
64 (1938).




Cir. 1993). By contrast, a court's discretion to order a new
trial for a verdict contrary to the weight of evidence is nore
limted. It should so order only if it reasonably concl udes that
to allowthe jury's verdict to stand would result in a

"mscarriage of justice." [Id. at 1290 (quoting WIIlianson v.

Consolidated R Corp., 926 F.2d 1344, 1348 (3d Cr. 1990)). A

court may order remttitur if it detects "no clear judicial error
or “pernicious influence,'" but the verdict nonethel ess "shock][ s]

t he conscience of the court." Kazan v. Wlinksi, 721 F.2d 911,

914 (3d Gir. 1983).

[11. Di scussi on

A. Renewed Mbtion for Judgnent as a Matter of Law

Def endant's Renewed Motion for Judgnent as a Matter of a Law
rai ses several whistleblower issues. First, if an enpl oyee
conpl ai ns about illegal conduct, as opposed to nere questionable
conduct, is he protected by Del aware's whi stl ebl ower exception to
the enploynent-at-will doctrine? | conclude that he is. Second,
does that protection extend to an enpl oyee even if his protests
are only within the conpany? Under the circunstances of this
case, | conclude that Plaintiff is protected. Third, is a
plaintiff totally barred fromrecovery if he hinself participated
in his enployer's illegal acts? Here, | conclude it is not a
total bar, but that it does call for sone reduction in
Plaintiff's damage award. Fourth, and finally, did too nuch tine

el apse between Plaintiff's internal conplaints and his

-5 -



termnation to permt an inference of causation? | conclude that
this was a jury question, on which they were fully charged, and
which was fully argued, and that there was sufficient evidence of

record to support their inplicit finding of causation.

1. Crimnal Activity
A prelimnary issue is whether Plaintiff produced sufficient
evidence to permt a jury to find reasonably that BFI had engaged
incrimnal activity. Under Del aware | aw,
A person conmts theft when, with the intent . . . [to
deprive the owner of the property or appropriate it], he
obtai ns property of another person by intentionally creating
or reinforcing a false inpression as to a present or past
fact, or by preventing the other person from acquiring
i nformati on which woul d adversely affect his judgnent of a
transacti on.
11 Del. C. 8§ 841. After receiving a charge with this statutory
| anguage, the jury found that BFI had obtained greater fees, the
property of others, by creating a false inpression that the rate
i ncrease reflected higher landfill costs alone. N T. of Cct. 3,
1996, at 101. That is a crinme. As such, it is explicit; it is
recogni zabl e.
There was sufficient evidence for a rational jury to
concl ude that BFI had engaged in this crimnal activity. M.
Paolella testified that M. Hanley told the sales force that he
intended to use the waste authority's 25% rate increase to
i nprove profits. N T. of Sept. 30, 1996, at 64-70. M. Hanley

al so personally instructed M. Paolella to lie to a custoner,

Edward B. DeSeta, and all other custoners about the average
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wei ght used to calculate their bills. NT. of Sept. 30, 1996, at
88. M. Paolella s supervisor, Stephen Sanko, told himto
fabricate weight tickets for another custoner, Denpsey's D ner.
N.T. of Cct. 1, 1996, at 20. GCeoffrey Schenck, a former BFI

enpl oyee, corroborated M. Paolella' s testinony about the billing
system and the DeSeta and Denpsey Di ner incidents. N T. of Cct.
1, 1996, at 54, 56, 57-60, 62. Thus, a jury reasonably could
have found that BFI intentionally had used m sl eading invoices to
convi nce custonmers that increased |andfill costs al one accounted

for their steeper bills.

2. Protection of Internal Whistleblowers

| have found no Del aware court case addressing the question
of whether an enployee, termnated for internally blow ng the
whi stle on crimnal conduct, may benefit fromthe public-policy
exception to the doctrine of enploynent-at-will. On an issue of
first inpression, a court sitting in diversity "nust forecast the

position the suprene court of the forumwould take." See dark v.

Modern Group, Ltd., 9 F.3d 321, 326 (3d Gr. 1993). In so doing,

"a federal court nust be sensitive to the doctrinal trends of the
state whose law it applies, and the policies which informthe

prior adjudications by the state courts." Becker v. Interstate

Properties, 569 F.2d 1203, 1206 (3d Gr. 1977), cert. denied, 436

U S 906 (1978).
The Suprene Court of Del aware has held that every enpl oynent

contract contains an inplied, or socially inposed, covenant of
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good faith and fair dealing. Merrill v. Crothal-Anerican, Inc.,

606 A.2d 96, 101 (Del. 1992). This covenant includes a public-
policy exception to the enploynent-at-will doctrine. See E. |

DuPont de Nenmpurs & Co. v. Pressman, 679 A 2d 436, 441-42 (Del.

1996). In Pressnman, the court declined to extend the covenant to
protect an enpl oyee who had conpl ained internally of
"questionabl e" conduct, but inplied that he woul d have been
protected had he bl own the whistle on conduct that was crimnal:
"" Enpl oyees who uncover and bl ow the whistle on questionable

internal financial and business practices [ absent illegality]

have won no support fromthe courts.'" 1d. at 442 (quoting

WlliamJ. Holloway & M chael J. Leech, Enploynent Term nation:

Rights & Renedies 280 (2d ed. 1993)) (alteration in original;

enphasi s added). When the court interpol ates "absent
illegality,” it sends a signal that had the enpl oyee been
protesting practices that were illegal, the result would have
been dianetrically different. This would be in line with many
ot her courts, which have held that public policy protects

enpl oyees who object internally to illegal activity. See id. at

442 n.13 (citing cases).? | thus predict that the Del aware

2 See, e.g., Smith v. Mtre Corp., 949 F.Supp. 943, 950 (D
Mass. 1997) (finding that Massachusetts | aw protects governnent
contractor's enpl oyee who reports illegality internally); Byle v.
Anaconp, Inc., 854 F.Supp. 738, 743 (D. Kan. 1994) (concl uding
that plaintiff stated claimfor retaliation under Kansas |aw for
reporting violation of |law to conpany nmanagenent); Petrik v.
Monarch Printing Corp., 444 N E.2d 588, 592 (Ill. App. C. 1982)
(holding that plaintiff stated claimfor discharge in retaliation
for disclosing to managenent di screpancies in conpany's financi al
(continued...)




Suprenme Court would find that the covenant extends to
whi stl ebl owers term nated for their internal conplaints of

crim nal conduct.

3. Participation in the Crimnal Activity

M. Paolella did participate in the crimnal activity, and
that is not to be condoned. He did, however, help to protect the
public interest by conplaining internally, and he at least tried
to bring a halt to the activity by telling the F.B.1. To
precl ude even a penny of recovery to a whistleblower plaintiff
because that plaintiff had some slight participation in that
wr ongdoi ng woul d be a disincentive to rooting out corruption, and
woul d nmute nore than a few whistles. Such a rule seens unfairly
har sh.

In the real world, it is a fact that not every observer of
| ess-than-licit conduct is a third party, coyly staying an
i nnocent and proper distance away fromthe m sdeeds. The courts
are full of people who were participants in crimnal schenes,

testinonially blowing the whistle on others involved in the

(...continued)

records). Cf. Smith v. Calgon Carbon Corp., 917 F.2d 1338, 1346
(3d Gr. 1990) (finding no claimunder Pennsylvania |aw for
retaliatory discharge followi ng term nated enpl oyee's reports to
managenent of illegal activity where activity |ay outside

enpl oyee's scope of responsibility), cert. denied, 499 U S 966
(1991); O Neill v. ARA Services, Inc., 457 F. Supp. 182, 187
(E.D. Pa. 1978) (holding that plaintiff failed to state claimfor
retaliatory discharge where allegations did not establish
connection between internal reports of m sconduct and di scharge).




crime. The closer one is to wongdoing, the greater the
opportunity to observe and | ater reveal the transgressions of
ot hers.

In the context of negligence, the trend of |aw nationally,
and in Del aware as well, has been to abolish the rule which
totally bars recovery to a plaintiff should that plaintiff be
found, even in the slightest degree, contributorily negligent.
10 Del. C. 8 8132. The nodern trend is to attenuate, rather than
to obliterate, recovery. By analogy, that sane principle should
apply to this case, and | predict that Del aware would not totally
precl ude recovery here.

On the other hand, by analogy to the now wel |l -established
doctrine of conparative fault, | do believe that there should be
sonme reduction in the plaintiff's recovery. To |let the verdict
stand, w thout any penalty for M. Paolella s own w ongdoi ng,
woul d seem unjustly generous. His argunent, that he went al ong
with the schenme only out of economic duress, sinply will not
wash. That one needs the noney, that one will suffer economc
hardship if one does not play along with a schene to skimfrom
one's custoners, has never been a defense to fraud. But to
utterly nullify his award, to penalize himfor his participatory
wr ongdoi ng, woul d be unjustly harsh. | thus shall |et himkeep
his verdict, but wwth sone attrition, with remttitur

Whenever a judge assesses the anobunt by which a verdict is
to be reduced, to quantify that portion of the verdict which

"shocks the conscience," the task is a tad daunting. In sizing
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up -- or down -- damages, one may not, of course, specul ate,
indulge in arbitrary guesswork. Mathematically precise calipers
are not available. One nust use as nuch definiteness and
accuracy as the circunstances permt. At bar, the plaintiff was
not the instigator of the plan to cheat BFI's custoners. He was
not the | eader, but a follower. He got caught up in it because
he happened to occupy a position on the defendant's staff where

it was his lot to do sone of the wongdoing, or else |lose his

job. It seens that, in the grand schene of things, he was but
one small cog in a rather large wheel. Viewng all of the
ci rcunstances, | have concluded that a reduction of $ 132,000 is

appropriate. For M. Paolella to receive nore than $ 600, 000,
under the circunstances just recited, would shock the judicial

consci ence.

4. Causation

BFI al so asserts that too nuch tine el apsed between M.
Paol el la's objections to the billing policy and his term nation
to permt an inference of causation. Although M. Paolella's
oral protests occurred in 1992, the final event of record before
Plaintiff's termnation on January 17, 1994 is a letter dated
Decenber 30, 1993. This letter's tone is brusque, sarcastic, and
hostile. Virtually all of it is addressed to Plaintiff's plaints
as to his comm ssions' being withheld and his responses to
accusations of poor job performance and poor attitude. It

concludes with a request to inplenent the follow ng program
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| medi ately cease all illegal activities

| mredi ately cease all discrimnation

Refund all noni es due for earned conm ssions, etc.
Adopt an overall attitude change

bR

The jury had this exhibit to consider, with all its

ram fications. Apparently, the jury attached significant weight
to the first entry, "Inmediately cease all illegal activities,"
particularly in light of Plaintiff's testinony that he was
referring to BFI's billing policy. NT. of Gt. 1, 1996, at 37.
It appears that the jury found Plaintiff's forced separation from
BFI, comng just three weeks later, to have sone causa
correlation with this |anguage. All relevant evidence on the
guestion of causation was before the jury. G ven the evidence,
and the law, I would be overreaching to say that, in achieving

its verdict, the jury itself had overreached.

B. Mbtion for a New Tri al

Inits Motion for a New Trial, BFI argues that | inproperly
instructed the jury on reliance; that is, that the charge
inmperm ssibly allowed the jury to infer that BFI's custonmers had
relied on its m srepresentations, even though there was no direct
evi dence on that point, no testinony fromany such custonmner.
It also maintains that, under the efficient breach

doctrine, a breach of contract is not a crine. See Pressnman, 679

A . 2d at 445. Finally, BFI argues that the verdict is against the
wei ght of the evidence. M. Paolella responds that he did

present evidence denonstrating that BFI had deceived its
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custoners, and that such evidence could be used to infer
reliance. He also contends that, if the court applied the
doctrine of efficient breach in this context, it would be
excusing illegal activity. The jury's verdict, he concludes, is
supported by the evidence and should not be disturbed. On these

points, | agree with the plaintiff.

1. Jury Charge

In charging the jury, BFlI argues that the court sonehow
shifted the burden of proof when | discussed the neaning of
consent and plaintiff's allegation that sonething on the wong
side of the law was occurring. | did indeed set forth
plaintiff's theory of the case, but that was imediately foll owed
with a statenment of defendant's theory of the case. The court
expressly took no position as to which side should prevail.
N. T. of Cctober 3, 1996, at 96, 102, 104, 108-09, 120.

The charge did not shift the burden of proof to BFI to
di sprove reliance by the custoners. It nerely instructed the
jury that they had the right to infer such reliance, if there
were sufficient circunstances to permt that inference to be
drawn. In fact, an inference is sinply a "logical tool" which
shifts neither the burden of persuasion nor the burden of proof
because "the trier of fact can reject the inference in whole or

in part." Comonwealth v. Shaffer, 447 Pa. 91, 288 A 2d 727,

735-36, cert. denied, 409 U S. 867 (1972). See also County Court

of Uster County v. Allen, 442 U. S. 140, 157 (1979) (" The nost
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common evidentiary device is the entirely perm ssive inference or
presunption, which allows--but does not require--the trier of
fact to infer the elenental fact from proof by the prosecutor of
t he basic one and whi ch places no burden of any kind on the
defendant”). Here, both M. Paolella and M. Schenck testified
about the disputed billing system and that this systeminflated
t he average wei ght of the custoners' trash. M. Paolella also
testified that BFI's managenent twi ce instructed himto lie to
customers about the weight of their trash, and that the custoners
stayed with BFI after being given the inflated figures. From
this evidence, the jury reasonably could have inferred that the
custonmers had relied on the billing systemand the fabricated

wei ght figures that BFlI had produced. WMre generally, wth
respect to the question of consent, it is true that no custoners
were called to say that they had not consented to an increase in
BFI's profits under the guise of higher landfill fees. It is

al so true that the jury was charged that, in deciding this case,
t hey shoul d use, anobng other things, their own observations and
experiences in the affairs of life, and their comon sense. N T.
of Sept. 30, 1996, at 3-4. They were enjoined not to | eave those
wort hy deci sional tools outside of the jury room It is a matter
of common sense, and of general know edge of human nature, that
peopl e are not inclined know ngly to consent to being
econom cal | y gouged. For exanple, suppose that there is opaque,
m sl eadi ng | anguage in a contract which has been slipped under

the eye, and pen, of a custoner. Wen that business unilaterally
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seeks to nodify nonetary and contractual terns in an agreenent
cont ai ning m sl eadi ng, confusing | anguage and formnul ae,

undi scerni bl e by any but the nost wary, vigilant, and

sophi sticated consuner, it cannot be said that the person who did
not catch the fraud consented to be bilked. The human-nature
reasons for that are obvious. The plaintiff needed to bring in
neither the economc victim nor a psychol ogist, to tal k about
the niceties of human nature and the fact that people do not |ike
to have their wallets fraudulently thinned. ? Consent was a jury
guestion, one which could be resol ved through the application of
t heir own experience and common sense. Commobn sense and general
know edge of human nature were sufficient to carry Plaintiff's

day, and the verdict should not now be disturbed on that basis.

2. Efficient Breach
The doctrine of efficient breach says that the | aw should

not deter an otherw se socially beneficial, or "efficient,”

3 In the crimnal context, if an observer sees sone kindly

gentl eman' s pocket being picked, instantly notifies the police,
and the fleeing pickpocket is arrested, then, at trial, the
person whose wall et was filched need not testify that he did not
consent to its appropriation. That inference is self-evident.
The question of consent also can be clarified by analogy to
physical, rather than economc, violation. One recalls a
prosecution for rape and nurder, where the defendant had
strangled his victimto death after having raped her. It was not
necessary, nor, of course, possible, to put the victimon the
stand to testify that she did not consent to her rape. That
el ement was proved by circunstantial evidence al one. See
Commonweal th v. Garnett, 458 Pa. 4, 326 A 2d 335 (1974).
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breach of contract by forcing the prom sor to conpensate the
prom see for nore than the prom see's actual |osses. See, e.q.,

Patton v. Md-Continent Systens, Inc., 841 F.2d 742, 750 (7th

Cir. 1988). See also Pressman, 679 A 2d at 447-48. Defendant,

under the rubric of the efficient breach doctrine, reiterates
that there can be no crimnality here because a breach of
contract is not an illegal act. That is indeed the general rule.

See, e.q., Wndsor Sec., Inc. v. Hartford Life Ins. Co., 986 F.2d

655, 664 (3d Cr. 1993) (finding that a breach of contract, in
itself, is not crimnal conduct). There are, however, breaches
of contract, and acts acconpanyi ng breaches of contract, which do
constitute illegal acts. Antitrust cases provide one exanpl e.
Another is the case at bar, where contractual undertakings are
intertwwned with crimnal. This general contractual doctrine

does not here bar recovery.

3. Liability Evidence

BFI also maintains that the jury's verdict on liability ran
contrary to the weight of the evidence. As is so often seen in
enpl oynment cases, BFI presented a good deal of evidence to the
effect that M. Paolella was a worthy candi date for bei ng sacked
-- for reasons having nothing to do with his blow ng of whistles.
BFI presented evidence that Plaintiff was a whiner with a bad
attitude, that he did not get along well wth others, that he was
al ways grunbling about getting nore and nore conm ssions, for

exanple. M. Paolella, on the other hand, presented evidence of
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BFI's crimnal conduct and testified that he called BFl on its
illegalities. Further, he produced a letter sent to themjust
three weeks before his termnation, reiterating his concerns
about BFI's illegal activity. Although the letter discussed far
nore than illegal activity, focusing as it did on M. Paolella's
concern that his comm ssions were not sufficiently hefty, the
entire letter was before the jury, was fully argued to the jury,
and the jury reached their decision. For this court to intrude
upon their credibility findings at this juncture, when those
findings are supported by evidence, would be to trespass into

t heir excl usive donmain.

4. Damage Evi dence

The jury returned a verdict of $ 732,000. They reached this
verdict after hearing testinony that M. Paolella had earned
approxi mately $ 50,000 annually at BFlI, had earned only $ 21, 000
since his termnation, and that if he had worked at BFlI until age
sixty-five, he would have earned incone for another fourteen
years. |In summation, Plaintiff's counsel argued for an award of
$ 109, 000 in back pay, $ 490,000 in front pay, and an unspecified
sum for cost-of-living increases, nedical benefits, and pension
benefits.

| do agree, as discussed above, that the verdict is too high
inlight of M. Paolella' s participation in what this jury found
to be a nefarious schene. Thus, | have retrenched the award to

$ 600, 000. However, | cannot say that the record reveals
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evi dence of passion or prejudice. See Dunn v. HOVIC, 1 F.3d

1371, 1383 (3d Cir.) (en _banc) (finding that size of verdict
al one, if supported by evidence, cannot show prejudice and

passion), cert. denied, 510 U. S. 1031 (1993). Under the

ci rcunstances of this case, | cannot say that the verdict, as
abridged, is anything other than a just result, well within the
sound discretion of the parties' peers. The anount of danmges
neither justifies a newtrial, nor remttitur beyond that already

di scussed.

C. Mbtion to Correct Clerical On ssion

BFI w shes this court to include in the civil judgnent the
jury's specific findings of front and back pay. M. Paolella
opposes this notion, arguing that the court should not have given
the jury an additional interrogatory after it had returned with
its verdict. He has cited no |law to support his position. In
fact, the request for additional interrogatories does have

precedent. See Bolden v. Southeastern Pa. Transp. Auth., 820 F.

Supp. 949, 952 (E.D. Pa. 1993), aff'd, 21 F.3d 29 (3d Cir. 1994)
(permtting subm ssion of second set of interrogatories to jury
after jury made initial damages finding). Thus, | shall grant
BFI's nmotion to include in the judgnment the jury's front pay and

back pay fi ndings.

| V. Concl usi on

In sum | shall deny BFI's Renewed Mdtion for Judgnent as a
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Matter of Law and Mbtion for a New Trial. | condition the denia
of a newtrial on the plaintiff's agreenent to take a remttitur
| shall deny as noot Plaintiff's conditional Mtion for a New
Trial on damages.

An order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL PAOLELLA,
Pl aintiff,

Cvil Action

V. No. 94-7364

BROMI NG FERRI' S, | NC.
Def endant .

ORDER

AND NOW this 3rd day of July, 1997, for the reasons

descri bed in the acconpanyi ng nmenorandum

1. The defendant's Renewed Motion for Judgnent as a Matter of
Law and alternative Mdtion for a New Trial are DENIED. |
condition the denial of the newtrial notion on the
plaintiff's agreenment to accept a remttitur of damages to

$600, 000.

2. The defendant's Mdtion to Correct a Clerical Onssion in
Cvil Judgnment is GRANTED. The second paragraph of the
Cvil Judgnment of QOctober 3, 1996, is AVENDED to read:

"I'T IS ORDERED t hat judgnent be and the sane is hereby
entered in favor of the plaintiff, M chael Paolella,
and agai nst the defendant, Browning-Ferris, Inc., in

t he amount of $732, 000, consisting of $135,000 in back

pay and $597,000 in front pay."



3. The plaintiff's Mdtion for a New Trial is DEN ED as noot.

BY THE COURT:

Robert S. Gawt hrop, 111, J.



